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9 FAM 41.62
 EXCHANGE VISITORS

(TL:VISA-203;   10-01-1999)

(a)  J-1 Classification

(TL:VISA-203;   10-01-1999)

An alien is classifiable as an exchange visitor if qualified under the pro-
visions of INA 101(a)(15)(J) and the consular officer is satisfied that the
alien:

(1) Has been accepted to participate, and intends to participate, in an
exchange visitor program designated by the Department of State  as evi-
denced by the presentation of a properly executed Form IAP-66, Certificate
of Eligibility for Exchange Visitor (J-1) Status;

(2) Has sufficient funds to cover expenses or has made other ar-
rangements to provide for expenses;

(3) Has sufficient knowledge of the English language to undertake the
program for which selected, or, except for an alien coming to participate in a
graduate medical education or training program, the sponsoring organiza-
tion is aware of the language deficiency and has nevertheless indicated
willingness to accept the alien; and

(4) Meets the requirements of INA 212(j) if coming to participate in a
graduate medical education or training program.

(b)  J-2 Classification

(TL:VISA-2;   08-30-1987)

The spouse or minor child of an alien classified J-1 is classifiable J-2.

(c)  Applicability of INA 212(e)

(TL:VISA-203;   10-01-1999)

(1) An alien is subject to the 2-year foreign residence requirement of
INA 212(e) if:

(i) The alien's participation in one or more exchange programs was
wholly or partially financed, directly or indirectly, by the U.S. Government or
by the government of the alien's country of nationality or last residence; or

(ii) At the time of the issuance of an exchange visitor visa and admis-
sion to the United States, or, if not required to obtain a nonimmigrant visa,
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at the time of admission as an exchange visitor, or at the time of acquisition
of such status after admission, the alien is a national and resident or, if not
a national, a lawful permanent resident (or has status equivalent thereto) of
a country which the Secretary of State has designated, through publication
by public notice in the Federal Register, as clearly requiring the services of
persons engaged in the field of specialized knowledge or skill in which the
alien will engage during the exchange visitor program; or

(iii) The alien acquires exchange visitor status in order to receive
graduate medical education or training in the United States.

(2) For the purposes of this paragraph the terms "financed directly"
and "financed indirectly" are defined as set forth in 22 CFR 514.2, Chapter
V.

(3) The country in which 2 years' residence and physical presence will
satisfy the requirements of INA 212(e) in the case of an alien determined to
be subject to such requirements is the country of which the alien is a na-
tional and resident, or, if not a national, a lawful permanent resident (or has
status equivalent thereto).

(4) If an alien is subject to the 2-year foreign residence requirement of
INA 212(e), the spouse or child of that alien, accompanying or following to
join the alien, is also subject to that requirement if admitted to the United
States pursuant to INA 101(a)(15)(J) or if status is acquired pursuant to that
section after admission.

(d)  Notification to Alien Concerning 2-Year Foreign
Residence Requirement

(TL:VISA-2;   08-30-1987)

Before the consular officer issues an exchange visitor visa, the consular
officer must inform the alien whether the alien will be subject to the 2-year
residence and physical presence requirement of INA 212(e) if admitted to
the United States under INA 101(a)(15)(J) and, if so, the country in which 2
years' residence and physical presence will satisfy the requirement.

                                                                                                                          

9 FAM 41.62  Related Statutory Provisions

INA 101(a)(15)(J)

(TL:VISA-203;   10-01-1999)

(15) The term "immigrant" means every alien except an alien who is
within one of the following classes of nonimmigrant aliens:

(J) an alien having a residence in a foreign country which he has no
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intention of abandoning who is a bona fide student, scholar, trainee,
teacher, professor, research assistant, specialist, or leader in a field of spe-
cialized knowledge or skill, or other person of similar description, who is
coming temporarily to the United States as a participant in a program des-
ignated by the Secretary of State , for the purpose of teaching, instructing or
lecturing, studying, observing, conducting research, consulting, demon-
strating special skills, or receiving training and who, if he is coming to the
United States to participate in a program under which he will receive gradu-
ate medical education or training, also meets the requirements of section
212(j), and the alien spouse and minor children of any such alien if accom-
panying him or following to join him.

INA 212(e)

(TL:VISA-203;   10-01-1999)

No person admitted under section 101(a)(15)(J) or acquiring such status
after admission (i) whose participation in the program for which he came to
the United States was financed in whole or in part, directly or indirectly, by
an agency of the Government of the United States or by the government of
the country of his nationality or his last residence, (ii) who at the time of
admission or acquisition of status under section 101(a)(15)(J) was a na-
tional or resident of a country which the Secretary of State, pursuant to
regulations prescribed by him, had designated as clearly requiring the
services of persons engaged in the field of specialized knowledge or skill in
which the alien was engaged, or (iii) who came to the United States or ac-
quired such status in order to receive graduate medical education or train-
ing, shall be eligible to apply for an immigrant visa, or for permanent resi-
dence, or for a nonimmigrant visa under section 101(a)(15)(H) or section
101(a)(15)(L) until it is established that such person has resided and been
physically present in the country of his nationality or his last residence for
an aggregate of at least two years following departure from the United
States:  Provided, That upon the favorable recommendation of the Secre-
tary, pursuant to the request of an interested United States Government
agency, (or, in the case of an alien described in clause (iii), pursuant to the
request of a State Department of Public Health, or its equivalent, or of the
Commissioner of Immigration and Naturalization after he has determined
that departure from the United States would impose exceptional hardship
upon the alien's spouse or child (if such spouse or child is a citizen of the
United States or a lawfully resident alien), or that the alien cannot return to
the country of his nationality or last residence because he would be subject
to persecution on account of race, religion, or political opinion, the Attorney
General may waive the requirement of such two-year foreign residence
abroad in the case of any alien whose admission to the United States is
found by the Attorney General to be in the public interest except that in the
case of a waiver requested by a State Department of Public Health, or its
equivalent, or in the case of a waiver requested by an interested United
States Government  agency on behalf of an alien described in clause (iii),
the waiver shall be subject to the requirements of section 214(k):  And pro-
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vided further; That, except in the case of an alien described in clause (iii),
the Attorney General may, upon the favorable recommendation of the Sec-
retary, waive such two-year foreign residence requirement in any case in
which the foreign country of the alien's nationality or last residence has fur-
nished the Secretary a statement in writing that it has no objection to such
waiver in the case of such alien.

[Amended by sec. 622(b) of Pub. L. 104-208, 110 Stat. 3009-695, Sept. 30, 1996.]

INA 212(j)(1)

(TL:VISA-203;   10-01-1999)

(j)(1) The additional requirements referred to in section 101(a)(15)(J) for
an alien who is coming to the United States under a program under which
he will receive graduate medical education or training are as follows:

(A) A school of medicine or of one of the other health professions,
which is accredited by a body or bodies approved for the purpose by the
Secretary of Education, has agreed in writing to provide the graduate medi-
cal education or training under the program for which the alien is coming to
the United States or to assume responsibility for arranging for the provision
thereof by an appropriate public or nonprofit private institution or agency,
except that, in the case of such an agreement by a school of medicine, any
one or more of its affiliated hospitals which are to participate in the provision
of the graduate medical education or training must join in the agreement.

(B) Before making such agreement, the accredited school has been
satisfied that the alien (i) is a graduate of a school of medicine which is ac-
credited by a body or bodies approved for the purpose by the Secretary of
Education (regardless of whether such school of medicine is in the United
States); or (ii)(I) has passed parts I and II of the National Board of Medical
Examiners Examination (or an equivalent examination as determined by the
Secretary of Health and Human Services),

(II) has competency in oral and written English, (III) will be able to
adapt to the educational and cultural environment in which he will be re-
ceiving his education or training, and

(IV) has adequate prior education and training to participate satisfacto-
rily in the program for which he is coming to the United States.  For the pur-
poses of this subparagraph, an alien who is a graduate of a medical school
shall be considered to have passed parts I and II of the National Board of
Medical Examiners Examination if the alien was fully and permanently li-
censed to practice medicine in a State on January 9, 1978, and was prac-
ticing medicine in a State on that date.

(C) The alien has made a commitment to return to the country of his
nationality or last residence upon completion of the education or training for
which he is coming to the United States, and the government of the country
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of his nationality or last residence has provided a written assurance, satis-
factory to the Secretary of Health and Human Services, that there is a need
in that country for persons with the skills the alien will acquire in such edu-
cation or training.

(D) The duration of the alien's participation in the program of graduate
medical education or training for which the alien is coming to the United
States is limited to the time typically required to complete such program, as
determined by the Secretary of State at the time of the alien's admission
into the United States, based on criteria which are established in coordina-
tion with the Secretary of Health and Human Services and which take into
consideration the published requirements of the medical specialty board
which administers such education or training program; except that—

(i) such duration is further limited to seven years unless the alien has
demonstrated to the satisfaction of the Secretary that the country to which
the alien will return at the end of such specialty education or training has an
exceptional need for an individual trained in such specialty, and

(ii) the alien may, once and not later than two years after the date the
alien is admitted to the United States as an exchange visitor or acquires ex-
change visitor status, change the alien's designated program of graduate
medical education or training if the Secretary approves the change and if a
commitment and written assurance with respect to the alien's new program
have been provided in accordance with subparagraph (C).

(E) The alien furnishes the Attorney General each year with an affida-
vit (in such form as the Attorney General shall prescribe) that attests that
the alien (i) is in good standing in the program of graduate medical educa-
tion or training in which the alien is participating, and (ii) will return to the
country of his nationality or last residence upon completion of the education
or training for which he came to the United States.

INA 214(k)

(TL:VISA-177;   04-30-1998)

For the provisions of INA 214(k), see 40.202  Related Statutory Pro-
visions.

INA 214(l)

(TL:VISA-203;   10-01-1999)

(l)(1) In the case of a request by an interested State agency, or by an
interested Federal agency, for a waiver of the 2-year foreign residence re-
quirement under section 212(e) on behalf of an alien described in clause
(iii) of such section, the Attorney General shall not grant such waiver un-
less—
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(A) in the case of an alien who is otherwise contractually obligated to
return to a foreign country, the government of such country furnishes the
Secretary of State  with a statement in writing that it has no objection to such
waiver;

(B) in the case of a request by an interested State agency, the grant of
such waiver would not cause the number of waivers allotted for that State
for that fiscal year to exceed 20;

(C) in the case of a request by an interested Federal agency or by an
interested State agency—

(i) the alien demonstrates a bona fide offer of full-time employment at
a health facility or health care organization, which employment has been
determined by the Attorney General to be in the public interest; and

(ii) the alien agrees to begin employment with the health facility or
health care organization within 90 days of receiving such waiver, and
agrees to continue to work for a total of not less than 3 years (unless the
Attorney General determines that extenuating circumstances exist, such as
closure of the facility or hardship to the alien, which would justify a lesser
period of employment at such health facility or health care organization
(other than a request by an interested Federal agency to employ the alien
full-time in medical research or training), or by an interested State agency in
which case the alien must demonstrate another bona fide offer of employ-
ment at a health facility or health care organization for the remainder of
such 3-year period); and

(D) in the case of a request by an interested Federal agency (other
than a request by an interested Federal agency to employ the alien full-time
in medical research or training) or by an interested State agency, the alien
agrees to practice medicine in accordance with paragraph (2) for a total of
not less than 3 years only in the geographic area or areas which are desig-
nated by the Secretary of Health and Human Services as having a shortage
of health care professionals, except that, in the case of a request by the
Department of Veterans Affairs, the alien shall not be required to practice
medicine in a geographic area designated by the Secretary;

(2)(A) Notwithstanding section 248(2), the Attorney General may
change the status of an alien who qualifies under this subsection and sec-
tion 212(e) to that of an alien described in section 101(a)(15)(H)(i)(b);

(B) No person who has obtained a change of status under subpara-
graph (A) and who has failed to fulfill the terms of the contract with the
health facility or health care organization named in the waiver application
shall be eligible to apply for an immigrant visa, for permanent residence, or
for any other change of nonimmigrant status, until it is established that such
person has resided and been physically present in the country of his na-
tionality or his last residence for an aggregate of at least 2 years following
departure from the United States;
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(3) Notwithstanding any other provision of this subsection, the 2-year
foreign residence requirement under section 212(e) shall apply with respect
to an alien described in clause (iii) of such section, who has not otherwise
been accorded status under section 101(a)(27)(H), if—

(A) at any time the alien ceases to comply with any agreement en-
tered into under subparagraph (C) or (D) of paragraph (1); or

(B) the alien’s employment ceases to benefit the public interest at any
time during the 3-year period described in paragraph (1)(C).

[Amended by Sec. 622(c) of Pub. L. 104-208, 110 Stat. 3009-695, Sept. 30, 1996.]

INA 248

(TL:VISA-203;   10-01-1999)

The Attorney General may, under such conditions as he may prescribe,
authorize a change from any nonimmigrant classification to any other non-
immigrant classification in the case of any alien lawfully admitted to the
United States as a nonimmigrant who is continuing to maintain that status,
and who is not inadmissible under section 212(a)(9)(B)(i) (or whose inad-
missibility under such section is waived under section 212(a)(9)(B)(v)), ex-
cept in the case of—

(1) an alien classified as a nonimmigrant under subparagraph (C),
(D), (K), or (S) of section 101(a)(15),

(2) an alien classified as a nonimmigrant under subparagraph (J) of
section 101(a)(15) who came to the United States or acquired such classifi-
cation in order to receive graduate medical education or training,

(3) an alien (other than an alien described in paragraph (2)) classified
as a nonimmigrant under subparagraph (J) of section 101(a)(15) who is
subject to the two-year foreign residence requirement of section 212(e) and
has not received a waiver thereof, unless such alien applies to have the
alien's classification changed from classification under subparagraph (J) of
section 101(a)(15) to a classification under subparagraph (A) or (G) of such
section, and

(4) an alien admitted as a nonimmigrant visitor without a visa under
section 212(l) or section 217.


